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Abstract

The purpose of this study is to analyze the reasons that why foreign
university libraries join the Google Book Search Library Project and copyright
issues, so that conclude the issues related digital copyright law in digital library.
Furthermore, the study used interviews for investigating the meaning, value, and
legitimate issues of GBS Library Project from the viewpoint of academic
libraries in Taiwan. According to the literature review, the study clarified digital
copyright issues. In addition, the study obtained the views of foreign university
libraries toward GBS Library Project by case studies. Finally, the study used
interviews to understand the opinions of GBS Library Project from academic
libraries in Taiwan.

The results of the study are summarized below: (1)The key copyright issues
that related to related to Digital Library Project are copyright authorization,
reproduction, the fair use, and the right to public transmission. (2)There are
legitimacies and motivations for UK and USA libraries participate in GBS
Library Project. (3)There are three models that adopted by UK and USA libraries
for participating in GBS: all collection or part of collection and no copyright
works to scan. (4)Considering copyright issues, UK and USA libraries take
reasonable measures to restrict the use of digital copies. (5)UK and USA libraries
contract with Google for its procedures and responsibility. (6)Foreign authors and
publishers consider that GBS is accused of violating for their rights of the
reproduce, distribute and display. (7)The academic libraries in Taiwan have
bipolar view for joining GBS. (8)The academic libraries in Taiwan worry about
copyright issues for joining GBS. (9)The academic libraries in Taiwan consider
that the GBS project is lack of legitimacy to join it. (10)If the academic libraries
in Taiwan join the GBS project, they would be inclined to put in out-of-copyright
works.

Based on the final results of this study, several suggestions are as follow :
(1)Government should establish a legal policy of digital deposit, (2)University or
library should set up a copyright management center which has right and
responsibility to deal with intellectual property rights issues; (3)Google should
strengthen safety measures and guarantee mechanisms to protect it’s image. (4)In
order to reduce the controversy, Google should consult with the authors and
publishers actively to obtain authorization (5)The copyright owners should be
willing to try a new business model.

Keywords : Google Print ; Google Book Search ; Copyright ; Digital library ;
University Library
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“ék- ~ 3 W ¥ 742 (Copyright Law of the United States)

&4 Copyright law of the United States and Relaed Laws Contained in Title 170f the
United States Code(October, 2007) ( http://www.copyright.gov/titlel7/) .

8 101 - Definitions Except as otherwise provided in this title, as used in this title, the following
terms and their variant forms mean the following:

An “anonymous work” is a work on the copies or phonorecords of which no natural person is
identified as author.

An “architectural work™ is the design of a building as embodied in any tangible medium of expression,
including a building, architectural plans, or drawings. The work includes the overall form as well as the
arrangement and composition of spaces and elements in the design, but does not include individual
standard features.

“Audiovisual works” are works that consist of a series of related images which are intrinsically
intended to be shown by the use of machines or devices such as projectors, viewers, or electronic
equipment, together with accompanying sounds, if any, regardless of the nature of the material objects,
such as films or tapes, in which the works are embodied.

The “Berne Convention” is the Convention for the Protection of Literary and Artistic Works, signed at
Berne, Switzerland, on September 9, 1886, and all acts, protocols, and revisions thereto.

The “best edition” of a work is the edition, published in the United States at any time before the date
of deposit, that the Library of Congress determines to be most suitable for its purposes.

A person’s “children” are that person’s immediate offspring, whether legitimate or not, and any
children legally adopted by that person.

A “collective work™ is a work, such as a periodical issue, anthology, or encyclopedia, in which a
number of contributions, constituting separate and independent works in themselves, are assembled into
a collective whole.

A “compilation” is a work formed by the collection and assembling of preexisting materials or of data
that are selected, coordinated, or arranged in such a way that the resulting work as a whole constitutes an
original work of authorship. The term “compilation” includes collective works.

A “computer program” is a set of statements or instructions to be used directly or indirectly in a
computer in order to bring about a certain result.

“Copies” are material objects, other than phonorecords, in which a work is fixed by any method now
known or later developed, and from which the work can be perceived, reproduced, or otherwise
communicated, either directly or with the aid of a machine or device. The term “copies” includes the
material object, other than a phonorecord, in which the work is first fixed.

A “Copyright Royalty Judge” is a Copyright Royalty Judge appointed under section 802 of this title,

and includes any individual serving as an interim Copy-right Royalty Judge under such section.
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“Copyright owner”, with respect to any one of the exclusive rights comprised in a copyright, refers to
the owner of that particular right.

A work is “created” when it is fixed in a copy or phonorecord for the first time; where a work is
prepared over a period of time, the portion of it that has been fixed at any particular time constitutes the
work as of that time, and where the work has been prepared in different versions, each version constitutes
a separate work.

A “derivative work™ is a work based upon one or more preexisting works, such as a translation,
musical arrangement, dramatization, fictionalization, motion picture version, sound recording, art
reproduction, abridgment, condensation, or any other form in which a work may be recast, transformed,
or adapted. A work consisting of editorial revisions, annotations, elaborations, or other modifica-tions,
which, as a whole, represent an original work of authorship, is a “derivative work”.

A “device”, “machine”, or “process” is one now known or later developed.

A “digital transmission” is a transmission in whole or in part in a digital or other nonanalog format.

To “display” a work means to show a copy of it, either directly or by means of a film, slide, television
image, or any other device or process or, in the case of a motion picture or other audiovisual work, to
show individual images nonse-quentially.

An “establishment” is a store, shop, or any similar place of business open to the general public for the
primary purpose of selling goods or services in which the majority of the gross square feet of space that
is nonresidential is used for that purpose, and in which nondramatic musical works are performed
publicly.

A “food service or drinking establishment” is a restaurant, inn, bar, tavern, or any other similar place
of business in which the public or patrons assemble for the primary purpose of being served food or drink,
in which the majority of the gross square feet of space that is nonresidential is used for that purpose, and
in which nondramatic musical works are performed publicly.

The term “financial gain” includes receipt, or expectation of receipt, of any-thing of value, including
the receipt of other copyrighted works.

A work is “fixed” in a tangible medium of expression when its embodiment in a copy or phonorecord,
by or under the authority of the author, is sufficiently permanent or stable to permit it to be perceived,
reproduced, or otherwise communicated for a period of more than transitory duration. A work consisting
of sounds, images, or both, that are being transmitted, is “fixed” for purposes of this title if a fixation of
the work is being made simultaneously with its transmission.

The “Geneva Phonograms Convention” is the Convention for the Protection of Producers of
Phonograms Against Unauthorized Duplication of Their Phonograms, concluded at Geneva, Switzerland,
on October 29, 1971.

The “gross square feet of space” of an establishment means the entire interior space of that
establishment, and any adjoining outdoor space used to serve patrons, whether on a seasonal basis or
otherwise.

The terms “including” and “such as” are illustrative and not limitative. An “international agreement”
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is—
(1) the Universal Copyright Convention;
(2) the Geneva Phonograms Convention;
(3) the Berne Convention;
(4) the WTO Agreement;
(5) the WIPO Copyright Treaty;
(6) the WIPO Performances and Phonograms Treaty; and
(7) any other copyright treaty to which the United States is a party.

A “joint work”™ is a work prepared by two or more authors with the intention that their contributions
be merged into inseparable or interdependent parts of a unitary whole.

“Literary works” are works, other than audiovisual works, expressed in words, numbers, or other
verbal or numerical symbols or indicia, regardless of the nature of the material objects, such as books,
periodicals, manuscripts, phonore-cords, film, tapes, disks, or cards, in which they are embodied.

“Motion pictures” are audiovisual works consisting of a series of related images which, when shown
in succession, impart an impression of motion, together with accompanying sounds, if any.

The term “motion picture exhibition facility’’ means a movie theater, screening room, or other venue
that is being used primarily for the exhibition of a copyrighted motion picture, if such exhibition is open
to the public or is made to an assembled group of viewers outside of a normal circle of a family and its
social acquaintances.

To “perform” a work means to recite, render, play, dance, or act it, either directly or by means of any
device or process or, in the case of a motion picture or other audiovisual work, to show its images in any
sequence or to make the sounds accompanying it audible. A “performing rights society” is an association,
corporation, or other entity that licenses the public performance of nondramatic musical works on behalf
of copyright owners of such works, such as the American Society of Composers, Authors and Publishers
(ASCAP), Broadcast Music, Inc. (BMI), and SESAC, Inc.

“Phonorecords” are material objects in which sounds, other than those accompanying a motion picture
or other audiovisual work, are fixed by any method now known or later developed, and from which the
sounds can be perceived, reproduced, or otherwise communicated, either directly or with the aid of a
machine or device. The term “phonorecords” includes the material object in which the sounds are first
fixed.

“Pictorial, graphic, and sculptural works” include two-dimensional and three-dimensional works of
fine, graphic, and applied art, photographs, prints and art reproductions, maps, globes, charts, diagrams,
models, and technical drawings, including architectural plans. Such works shall include works of artistic
craftsmanship insofar as their form but not their mechanical or utilitarian aspects are concerned; the
design of a useful article, as defined in this section, shall be considered a pictorial, graphic, or sculptural
work only if, and only to the extent that, such design incorporates pictorial, graphic, or sculptural features
that can be identified separately from, and are capable of existing independently of, the utilitarian aspects

of the article.
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For purposes of section 513, a “proprietor” is an individual, corporation, partnership, or other entity,
as the case may be, that owns an establishment or a food service or drinking establishment, except that no
owner or operator of a radio or television station licensed by the Federal Communications Commission,
cable system or satellite carrier, cable or satellite carrier service or programmer, provider of online
services or network access or the operator of facilities therefore, telecommunications company, or any
other such audio or audiovisual service or programmer now known or as may be developed in the future,
commercial subscription music service, or owner or operator of any other transmission service, shall
under any circumstances be deemed to be a proprietor.

A “pseudonymous work” is a work on the copies or phonorecords of which the author is identified
under a fictitious name.

“Publication” is the distribution of copies or phonorecords of a work to the public by sale or other
transfer of ownership, or by rental, lease, or lending. The offering to distribute copies or phonorecords to
a group of persons for purposes of further distribution, public performance, or public display, constitutes
publication. A public performance or display of a work does not of itself constitute publication.

To perform or display a work “publicly” means—

(1) to perform or display it at a place open to the public or at any place where a substantial
number of persons outside of a normal circle of a family and its social acquaintances is gathered; or

(2) to transmit or otherwise communicate a performance or display of the work to a place
specified by clause (1) or to the public, by means of any device or process, whether the members of the
public capable of receiving the per-formance or display receive it in the same place or in separate places
and at the same time or at different times.

“Registration”, for purposes of sections 205(c)(2), 405, 406, 410(d), 411, 412, and 506(e), means a
registration of a claim in the original or the renewed and extended term of copyright.20

“Sound recordings” are works that result from the fixation of a series of musical, spoken, or other
sounds, but not including the sounds accompanying a motion picture or other audiovisual work,
regardless of the nature of the material objects, such as disks, tapes, or other phonorecords, in which they
are embodied.

“State” includes the District of Columbia and the Commonwealth of Puerto Rico, and any territories
to which this title is made applicable by an Act of Congress.

A “transfer of copyright ownership” is an assignment, mortgage, exclusive license, or any other
conveyance, alienation, or hypothecation of a copyright or of any of the exclusive rights comprised in a
copyright, whether or not it is limited in time or place of effect, but not including a nonexclusive license.

A “transmission program” is a body of material that, as an aggregate, has been produced for the sole
purpose of transmission to the public in sequence and as a unit.

To “transmit” a performance or display is to communicate it by any device or process whereby images
or sounds are received beyond the place from which they are sent.

A “treaty party” is a country or intergovernmental organization other than the United States that is a

party to an international agreement.
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The “United States”, when used in a geographical sense, comprises the several States, the District of
Columbia and the Commonwealth of Puerto Rico, and the organized territories under the jurisdiction of
the United States Government. For purposes of section 411, a work is a “United States work” only if—

(1) in the case of a published work, the work is first published—

(A) in the United States;

(B) simultaneously in the United States and another treaty party or par-ties, whose law grants
a term of copyright protection that is the same as or longer than the term provided in the United States;

(C) simultaneously in the United States and a foreign nation that is not a treaty party; or

(D) in a foreign nation that is not a treaty party, and all of the authors of the work are
nationals, domiciliaries, or habitual residents of, or in the case of an audiovisual work legal entities with
headquarters in, the United States;

(2) in the case of an unpublished work, all the authors of the work are nationals, domiciliaries,
or habitual residents of the United States, or, in the case of an unpublished audiovisual work, all the
authors are legal entities with headquarters in the United States; or

(3) in the case of a pictorial, graphic, or sculptural work incorporated in a building or structure,
the building or structure is located in the United States.

A “useful article” is an article having an intrinsic utilitarian function that is not merely to portray the
appearance of the article or to convey information. An article that is normally a part of a useful article is
considered a “useful article”.

The author’s “widow” or “widower” is the author’s surviving spouse under the law of the author’s
domicile at the time of his or her death, whether or not the spouse has later remarried.

The “WIPO Copyright Treaty” is the WIPO Copyright Treaty concluded at Geneva, Switzerland, on
December 20, 1996.

The “WIPO Performances and Phonograms Treaty” is the WIPO Performances and Phonograms
Treaty concluded at Geneva, Switzerland, on December 20, 1996.

A “work of visual art” is—

(1) a painting, drawing, print or sculpture, existing in a single copy, in a limited edition of 200
copies or fewer that are signed and consecutively numbered by the author, or, in the case of a sculpture,
in multiple cast, carved, or fabricated sculptures of 200 or fewer that are consecutively numbered by the
author and bear the signature or other identifying mark of the author; or

(2) a still photographic image produced for exhibition purposes only, existing in a single copy
that is signed by the author, or in a limited edition of 200 copies or fewer that are signed and
consecutively numbered by the author.

A work of visual art does not include—

(A)(@1) any poster, map, globe, chart, technical drawing, diagram, model, applied art, motion
picture or other audiovisual work, book, magazine, newspaper, periodical, data base, electronic
information service, electronic publication, or similar publication;

(i1) any merchandising item or advertising, promotional, descriptive, covering, or
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packaging material or container;
(ii1) any portion or part of any item described in clause (i) or (ii);
(B) any work made for hire; or
(C) any work not subject to copyright protection under this title.

A “work of the United States Government” is a work prepared by an officer or employee of the
United States Government as part of that person’s official duties.

A “work made for hire” is—

(1) a work prepared by an employee within the scope of his or her employ-ment; or

(2) a work specially ordered or commissioned for use as a contribution to a collective work, as a
part of a motion picture or other audiovisual work, as a translation, as a supplementary work, as a
compilation, as an instructional text, as a test, as answer material for a test, or as an atlas, if the parties
expressly agree in a written instrument signed by them that the work shall be considered a work made for
hire. For the purpose of the foregoing sentence, a  supplementary work” is a work prepared for
publication as a secondary adjunct to a work by another author for the purpose of introducing,
concluding, illustrating, explaining, revising, commenting upon, or assisting in the use of the other work,
such as forewords, after words, pictorial illustrations, maps, charts, tables, editorial notes, musical
arrangements, answer material for tests, bibliographies, appendixes, and indexes, and an “instructional
text” is a literary, pictorial, or graphic work prepared for publication and with the purpose of use in
systematic instructional activities.

In determining whether any work is eligible to be considered a work made for hire under paragraph
(2), neither the amendment contained in section 1011(d) of the Intellectual Property and Communications
Omnibus Reform Act of 1999, as enacted by section 1000(a)(9) of Public Law 106-113, nor the deletion
of the words added by that amendment—

(A) shall be considered or otherwise given any legal significance, or

(B) shall be interpreted to indicate congressional approval or disapproval of, or acquiescence
in, any judicial determination, by the courts or the Copyright Office. Paragraph (2) shall be interpreted as
if both section 2(a)(1) of the Work Made for Hire and Copyright Corrections Act of 2000 and section
1011(d) of the Intellectual Property and Communications Omnibus Reform Act of 1999, as enacted by
section 1000(a)(9) of Public Law 106-113, were never enacted, and without regard to any inaction or
awareness by the Congress at any time of any judicial determinations.

The terms “WTO Agreement” and “WTO member country” have the mean-ings given those terms in
paragraphs (9) and (10), respectively, of section 2 of the Uruguay Round Agreements Act.

8 102 - Subject matter of copyright: In general

(a) Copyright protection subsists, in accordance with this title, in original works of authorship fixed
in any tangible medium of expression, now known or later developed, from which they can be perceived,
reproduced, or otherwise communicated, either directly or with the aid of a machine or device. Works of
authorship include the following categories:

(1) literary works;
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(2) musical works, including any accompanying words;

(3) dramatic works, including any accompanying music;

(4) pantomimes and choreographic works;

(5) pictorial, graphic, and sculptural works;

(6) motion pictures and other audiovisual works;

(7) sound recordings; and

(8) architectural works.

(b) In no case does copyright protection for an original work of authorship extend to any idea,
procedure, process, system, method of operation, concept, principle, or discovery, regardless of the form
in which it is described, explained, illustrated, or embodied in such work.

8 106 - Exclusive rights in copyrighted works
Subject to sections 107 through 122, the owner of copyright under this title has the exclusive rights to
do and to authorize any of the following:

(1) to reproduce the copyrighted work in copies or phonorecords;

(2) to prepare derivative works based upon the copyrighted work;

(3) to distribute copies or phonorecords of the copyrighted work to the public by sale or other
transfer of ownership, or by rental, lease, or lending;

(4) in the case of literary, musical, dramatic, and choreographic works, pantomimes, and motion
pictures and other audiovisual works, to perform the copyrighted work publicly;

(5) in the case of literary, musical, dramatic, and choreographic works, pantomimes, and
pictorial, graphic, or sculptural works, including the individual images of a motion picture or other
audiovisual work, to display the copy-righted work publicly; and

(6) in the case of sound recordings, to perform the copyrighted work publicly by means of a
digital audio transmission.

8 106a - Rights of certain authors to attribution and integrity
(a) Rights of Attribution and Integrity.—Subject to section 107 and independent of the exclusive
rights provided in section 106, the author of a work of visual art—

(1) shall have the right—

(A) to claim authorship of that work, and

(B) to prevent the use of his or her name as the author of any work of visual art which he or she
did not create;

(2) shall have the right to prevent the use of his or her name as the author of the work of visual art
in the event of a distortion, mutilation, or other modification of the work which would be prejudicial to
his or her honor or reputation; and

(3) subject to the limitations set forth in section 113(d), shall have the right—

(A) to prevent any intentional distortion, mutilation, or other modification of that work which
would be prejudicial to his or her honor or reputation, and any intentional distortion, mutilation, or

modification of that work is a violation of that right, and
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(B) to prevent any destruction of a work of recognized stature, and any intentional or grossly
negligent destruction of that work is a violation of that right.

(b) Scope and Exercise of Rights.—Only the author of a work of visual art has the rights conferred by
subsection (a) in that work, whether or not the author is the copyright owner. The authors of a joint work
of visual art are coowners of the rights conferred by subsection (a) in that work.

(c) Exceptions.—(1) The modification of a work of visual art which is the result of the passage of time
or the inherent nature of the materials is not a distortion, mutilation, or other modification described in
subsection (a)(3)(A).

(2) The modification of a work of visual art which is the result of conservation, or of the public
presentation, including lighting and placement, of the work is not a destruction, distortion, mutilation, or
other modification described in subsection (a)(3) unless the modification is caused by gross negligence.

(3) The rights described in paragraphs (1) and (2) of subsection (a) shall not apply to any
reproduction, depiction, portrayal, or other use of a work in, upon, or in any connection with any item
described in subparagraph (A) or (B) of the definition of “work of visual art” in section 101, and any
such reproduction, depiction, portrayal, or other use of a work is not a destruction, distortion, mutilation,
or other modification described in paragraph (3) of subsection (a).

(d) Duration of Rights.—(1) With respect to works of visual art created on or after the effective date
set forth in section 610(a) of the Visual Artists Rights Act of 1990, the rights conferred by subsection (a)
shall endure for a term consisting of the life of the author.

(2) With respect to works of visual art created before the effective date set forth in section 610(a)
of the Visual Artists Rights Act of 1990, but title to which has not, as of such effective date, been
transferred from the author, the rights conferred by subsection (a) shall be coextensive with, and shall
expire at the same time as, the rights conferred by section 106.

(3) In the case of a joint work prepared by two or more authors, the rights conferred by subsection
(a) shall endure for a term consisting of the life of the last surviving author.

(4) All terms of the rights conferred by subsection (a) run to the end of the calendar year in which
they would otherwise expire.

(e) Transfer and Waiver.—(1) The rights conferred by subsection (a) may not be transferred, but those
rights may be waived if the author expressly agrees to such waiver in a written instrument signed by the
author. Such instrument shall specifically identify the work, and uses of that work, to which the waiver
applies, and the waiver shall apply only to the work and uses so identified. In the case of a joint work
prepared by two or more authors, a waiver of rights under this paragraph made by one such author
waives such rights for all such authors.

(2) Ownership of the rights conferred by subsection (a) with respect to a work of visual art is
distinct from ownership of any copy of that work, or of a copyright or any exclusive right under a
copyright in that work. Transfer of ownership of any copy of a work of visual art, or of a copyright or
any exclusive right under a copyright, shall not constitute a waiver of the rights conferred by subsection

(a). Except as may otherwise be agreed by the author in a written instrument signed by the author, a
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waiver of the rights conferred by subsection (a) with respect to a work of visual art shall not constitute a
transfer of ownership of any copy of that work, or of ownership of a copyright or of any exclusive right
under a copyright in that work.

8 107 - Limitations on exclusive rights: Fair use

Notwithstanding the provisions of sections 106 and 106A, the fair use of a copyrighted work,
including such use by reproduction in copies or phonorecords or by any other means specified by that
section, for purposes such as criticism, comment, news reporting, teaching (including multiple copies for
classroom use), scholarship, or research, is not an infringement of copyright. In determining whether the
use made of a work in any particular case is a fair use the factors to be considered shall include—

(1) the purpose and character of the use, including whether such use is of a commercial nature or is
for nonprofit educational purposes;

(2) the nature of the copyrighted work;

(3) the amount and substantiality of the portion used in relation to the copy-righted work as a
whole; and

(4) the effect of the use upon the potential market for or value of the copy-righted work.

The fact that a work is unpublished shall not itself bar a finding of fair use if such finding is made
upon consideration of all the above factors.

8 108 - Limitations on exclusive rights: Reproduction by libraries and archives

(a) Except as otherwise provided in this title and notwithstanding the provisions of section 106, it is
not an infringement of copyright for a library or archives, or any of its employees acting within the scope
of their employment, to reproduce no more than one copy or phonorecord of a work, except as provided
in subsections (b) and (¢), or to distribute such copy or phonorecord, under the conditions specified by
this section, if—

(1) the reproduction or distribution is made without any purpose of direct or indirect commercial
advantage;

(2) the collections of the library or archives are (i) open to the public, or (ii) available not only to
researchers affiliated with the library or archives or with the institution of which it is a part, but also to
other persons doing research in a specialized field; and

(3) the reproduction or distribution of the work includes a notice of copy-right that appears on the
copy or phonorecord that is reproduced under the provisions of this section, or includes a legend stating
that the work may be protected by copyright if no such notice can be found on the copy or phonorecord
that is reproduced under the provisions of this section.

(b) The rights of reproduction and distribution under this section apply to three copies or
phonorecords of an unpublished work duplicated solely for purposes of preservation and security or for
deposit for research use in another library or archives of the type described by clause (2) of subsection (a),
if—

(1) the copy or phonorecord reproduced is currently in the collections of the library or archives;

and
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(2) any such copy or phonorecord that is reproduced in digital format is not otherwise distributed in
that format and is not made available to the public in that format outside the premises of the library or
archives.

(c) The right of reproduction under this section applies to three copies or phonorecords of a published
work duplicated solely for the purpose of replacement of a copy or phonorecord that is damaged,
deteriorating, lost, or stolen, or if the existing format in which the work is stored has become obsolete,
if—

(1) the library or archives has, after a reasonable effort, determined that an unused replacement
cannot be obtained at a fair price; and

(2) any such copy or phonorecord that is reproduced in digital format is not made available to the
public in that format outside the premises of the library or archives in lawful possession of such copy.
For purposes of this subsection, a format shall be considered obsolete if the machine or device necessary
to render perceptible a work stored in that format is no longer manufactured or is no longer reasonably
available in the commercial marketplace.

(d) The rights of reproduction and distribution under this section apply to a copy, made from the
collection of a library or archives where the user makes his or her request or from that of another library
or archives, of no more than one article or other contribution to a copyrighted collection or periodical
issue, or to a copy or phonorecord of a small part of any other copyrighted work, if—

(1) the copy or phonorecord becomes the property of the user, and the library or archives has had
no notice that the copy or phonorecord would be used for any purpose other than private study,
scholarship, or research; and

(2) the library or archives displays prominently, at the place where orders are accepted, and
includes on its order form, a warning of copyright in accordance with requirements that the Register of
Copyrights shall prescribe by regulation.

(e) The rights of reproduction and distribution under this section apply to the entire work, or to a
substantial part of it, made from the collection of a library or archives where the user makes his or her
request or from that of another library or archives, if the library or archives has first determined, on the
basis of a reason-able investigation, that a copy or phonorecord of the copyrighted work cannot be
obtained at a fair price, if—

(1) the copy or phonorecord becomes the property of the user, and the library or archives has had
no notice that the copy or phonorecord would be used for any purpose other than private study,
scholarship, or research; and

(2) the library or archives displays prominently, at the place where orders are accepted, and
includes on its order form, a warning of copyright in accordance with requirements that the Register of
Copyrights shall prescribe by regulation.

() Nothing in this section— (1) shall be construed to impose liability for copyright infringement upon
a library or archives or its employees for the unsupervised use of reproducing equipment located on its

premises: Provided, That such equipment displays a notice that the making of a copy may be subject to
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the copyright law;

(2) excuses a person who uses such reproducing equipment or who requests a copy or phonorecord
under subsection (d) from liability for copyright in-fringement for any such act, or for any later use of
such copy or phonorecord, if it exceeds fair use as provided by section 107,

(3) shall be construed to limit the reproduction and distribution by lending of a limited number of
copies and excerpts by a library or archives of an audio-visual news program, subject to clauses (1), (2),
and (3) of subsection (a); or

(4) in any way affects the right of fair use as provided by section 107, or any contractual
obligations assumed at any time by the library or archives when it obtained a copy or phonorecord of a
work in its collections.

(g) The rights of reproduction and distribution under this section extend to the isolated and unrelated
reproduction or distribution of a single copy or phonorecord of the same material on separate occasions,
but do not extend to cases where the library or archives, or its employee—

(1) is aware or has substantial reason to believe that it is engaging in the related or concerted
reproduction or distribution of multiple copies or phonorecords of the same material, whether made on
one occasion or over a period of time, and whether intended for aggregate use by one or more individuals
or for separate use by the individual members of a group; or

(2) engages in the systematic reproduction or distribution of single or multiple copies or
phonorecords of material described in subsection (d): Provided, That nothing in this clause prevents a
library or archives from participating in interlibrary arrangements that do not have, as their purpose or
effect, that the library or archives receiving such copies or phonorecords for distribution does so in such
aggregate quantities as to substitute for a subscription to or purchase of such work.

(h)(1) For purposes of this section, during the last 20 years of any term of copy-right of a published
work, a library or archives, including a nonprofit educational institution that functions as such, may
reproduce, distribute, display, or perform in facsimile or digital form a copy or phonorecord of such work,
or portions thereof, for purposes of preservation, scholarship, or research, if such library or archives has
first determined, on the basis of a reasonable investigation, that none of the conditions set forth in
subparagraphs (A), (B), and (C) of paragraph (2) apply.

(2) No reproduction, distribution, display, or performance is authorized under this subsection if—
(A) the work is subject to normal commercial exploitation; (B) a copy or phonorecord of the work can be
obtained at a reasonable price; or (C) the copyright owner or its agent provides notice pursuant to
regulations promulgated by the Register of Copyrights that either of the conditions set forth in
subparagraphs (A) and (B) applies.

(3) The exemption provided in this subsection does not apply to any sub-sequent uses by users
other than such library or archives.

(1) The rights of reproduction and distribution under this section do not apply to a musical work, a
pictorial, graphic or sculptural work, or a motion picture or other audiovisual work other than an

audiovisual work dealing with news, except that no such limitation shall apply with respect to rights
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granted by subsections (b), (c), and (h), or with respect to pictorial or graphic works published as
illustrations, diagrams, or similar adjuncts to works of which copies are reproduced or distributed in
accordance with subsections (d) and (e).
§ 1201 - Circumvention of copyright protection systems

(a) Violations Regarding Circumvention of Technological Measures.—(1)(A) No person shall
circumvent a technological measure that effectively controls access to a work protected under this title.
The prohibition contained in the preceding sentence shall take effect at the end of the 2-year period
beginning on the date of the enactment of this chapter.

(B) The prohibition contained in subparagraph (A) shall not apply to persons who are users of a
copyrighted work which is in a particular class of works, if such persons are, or are likely to be in the
succeeding 3-year period, adversely affected by virtue of such prohibition in their ability to make
noninfringing uses of that particular class of works under this title, as determined under subparagraph
(©).

(C) During the 2-year period described in subparagraph (A), and during each succeeding 3-year
period, the Librarian of Congress, upon the recommendation of the Register of Copyrights, who shall
consult with the Assistant Secretary for Communications and Information of the Department of
Commerce and report and comment on his or her views in making such recommendation, shall make the
determination in a rulemaking proceeding for purposes of subparagraph (B) of whether persons who are
users of a copyrighted work are, or are likely to be in the succeeding 3-year period, adversely affected by
the prohibition under subparagraph (A) in their ability to make noninfringing uses under this title of a
particular class of copyrighted works. In conducting such rulemaking, the Librarian shall examine—

(i) the availability for use of copyrighted works;

(i1) the availability for use of works for nonprofit archival, preservation, and educational
purposes;

(ii1) the impact that the prohibition on the circumvention of techno-logical measures applied
to copyrighted works has on criticism, comment, news reporting, teaching, scholarship, or research;

(iv) the effect of circumvention of technological measures on the market for or value of
copyrighted works; and

(v) such other factors as the Librarian considers appropriate.

(D) The Librarian shall publish any class of copyrighted works for which the Librarian has
determined, pursuant to the rulemaking conducted under subparagraph (C), that noninfringing uses by
persons who are users of a copyrighted work are, or are likely to be, adversely affected, and the
prohibition contained in subparagraph (A) shall not apply to such users with respect to such class of
works for the ensuing 3-year period.

(E) Neither the exception under subparagraph (B) from the applicability of the prohibition
contained in subparagraph (A), nor any determination made in a rulemaking conducted under
subparagraph (C), may be used as a defense in any action to enforce any provision of this title other than

this paragraph.
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(2) No person shall manufacture, import, offer to the public, provide, or otherwise traffic in any
technology, product, service, device, component, or part thereof, that—

(A) is primarily designed or produced for the purpose of circumventing a technological measure
that effectively controls access to a work protected under this title;

(B) has only limited commercially significant purpose or use other than to circumvent a
technological measure that effectively controls access to a work protected under this title; or

(C) is marketed by that person or another acting in concert with that person with that person’s
knowledge for use in circumventing a techno-logical measure that effectively controls access to a work
protected under this title.

(3) As used in this subsection—

(A) to “circumvent a technological measure” means to descramble a scrambled work, to decrypt
an encrypted work, or otherwise to avoid, by-pass, remove, deactivate, or impair a technological measure,
without the authority of the copyright owner; and

(B) a technological measure “effectively controls access to a work™ if the measure, in the
ordinary course of its operation, requires the application of information, or a process or a treatment, with
the authority of the copy-right owner, to gain access to the work.

(b) Additional Violations.—(1) No person shall manufacture, import, of-fer to the public, provide, or
otherwise traffic in any technology, product, service, device, component, or part thereof, that—

(A) is primarily designed or produced for the purpose of circumventing protection afforded by a
technological measure that effectively protects a right of a copyright owner under this title in a work or a
portion thereof;

(B) has only limited commercially significant purpose or use other than to circumvent protection
afforded by a technological measure that effectively protects a right of a copyright owner under this title
in a work or a portion thereof; or

(C) is marketed by that person or another acting in concert with that person with that person’s
knowledge for use in circumventing protection afforded by a technological measure that effectively
protects a right of a copyright owner under this title in a work or a portion thereof.

(2) As used in this subsection— (A) to “circumvent protection afforded by a technological measure”
means avoiding, bypassing, removing, deactivating, or otherwise impairing a technological measure; and

(B) a technological measure “effectively protects a right of a copyright owner under this title” if
the measure, in the ordinary course of its operation, prevents, restricts, or otherwise limits the exercise of
a right of a copyright owner under this title.

(c) Other Rights, Etc., Not Affected.—(1) Nothing in this section shall affect rights, remedies,
limitations, or defenses to copyright infringement, including fair use, under this title.
(2) Nothing in this section shall enlarge or diminish vicarious or contributory liability for copyright
infringement in connection with any technology, product, service, device, component, or part thereof.
(3) Nothing in this section shall require that the design of, or design and selection of parts and

components for, a consumer electronics, telecommunications, or computing product provide for a
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response to any particular techno-logical measure, so long as such part or component, or the product in
which such part or component is integrated, does not otherwise fall within the prohibitions of subsection
()(2) or (b)(1).

(4) Nothing in this section shall enlarge or diminish any rights of free speech or the press for
activities using consumer electronics, telecommunications, or computing products.

(d) Exemption for Nonprofit Libraries, Archives, and Educational Institutions.—(1) A nonprofit library,
archives, or educational institution which gains access to a commercially exploited copyrighted work
solely in order to make a good faith determination of whether to acquire a copy of that work for the sole
purpose of engaging in conduct permitted under this title shall not be in violation of subsection (a)(1)(A).
A copy of a work to which access has been gained under this paragraph—

(A) may not be retained longer than necessary to make such good faith determination; and
(B) may not be used for any other purpose.

(2) The exemption made available under paragraph (1) shall only apply with respect to a work
when an identical copy of that work is not reasonably available in another form.

(3) A nonprofit library, archives, or educational institution that willfully for the purpose of
commercial advantage or financial gain violates paragraph (1)—

(A) shall, for the first offense, be subject to the civil remedies under section 1203; and
(B) shall, for repeated or subsequent offenses, in addition to the civil remedies under section
1203, forfeit the exemption provided under paragraph (1).

(4) This subsection may not be used as a defense to a claim under subsection (a)(2) or (b), nor may
this subsection permit a nonprofit library, archives, or educational institution to manufacture, import,
offer to the public, provide, or otherwise traffic in any technology, product, service, component, or part
thereof, which circumvents a technological measure.

(5) In order for a library or archives to qualify for the exemption under this subsection, the
collections of that library or archives shall be— (A) open to the public; or

(B) available not only to researchers affiliated with the library or archives or with the institution

of which it is a part, but also to other persons doing research in a specialized field.
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